STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

THE PI NES OF PUNTA GORDA,
| NC. |,

Petiti oner,
Case No. 99-2493

VS.

FLORI DA HOUSI NG FI NANCE
CORPORATI ON,
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RECOMMVENDED CORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in
Tal | ahassee, Florida, on Septenber 13, 1999.

APPEARANCES

For Petitioner: Robert S. Cohen
Robert S. Cohen, P. A
1435 East Pi ednont Drive
Suite 201-B
Tal | ahassee, Florida 32312

For Respondent: Maureen McCarthy Daughton
Nabors, G blin & N ckerson, P.A
Post O fice Box 11008
Tal | ahassee, Florida 32302-1008

STATEMENT OF THE | SSUE

The issue is whether Respondent inproperly rejected
Petitioner's application during the threshold check of
applications for bond funds in the Multifamly Mrtgage Revenue
Bond Program The case requires the identification of the

requi renents of a threshold check.



PRELI M NARY STATEMENT

By Petition for Formal Adm nistrative Proceedi ngs dated
March 30, 1999, Petitioner requested a recomrended order
determ ning that, during the threshold check, Respondent
inproperly rejected Petitioner's application to participate in
the Multifam |y Mrtgage Revenue Bond Program

On June 3, 1999, Respondent transmtted the petition and
file to the Division of Adm nistrative Hearings and requested
that an Adm nistrative Law Judge conduct a hearing on the
rel evant issues. By Notice of Hearing dated June 22, 1999, the
Adm ni strative Law Judge set the final hearing for Septenber 13,
1999.

At the hearing, Petitioner voluntarily dism ssed the portion
of its petition directed against Sel zer Managenent G oup, |nc.

At the hearing, Petitioner called two witnesses. Respondent
called two wtnesses. The parties jointly offered 11 exhibits,
whi ch were adm tted.

Respondent ordered a transcript. However, after inquiring
of the parties as to the status of the allocation of nortgage
funds for 1999, the Adm nistrative Law Judge directed the parties
to file any proposed recommended orders by noon, Septenber 16,
1999, even though the court reporter would not have filed the

transcript by that date.



FI NDI NGS OF FACT

1. Respondent is a public corporation generally responsible
for the adm nistration of the progranms previously adm nistered by
the Fl orida Housi ng Fi nance Agency. Anong these prograns is the
Multifam |y Mortgage Revenue Bond Program (Program). This case
i nvolves Petitioner's application for an allocation of nortgage
funds for 1999.

2. The Program provi des construction and permanent nortgage
| oans to devel opers of rental housing. Respondent offers
submarket interest rates if the devel opers reserve rental units
for lower-income tenants. As is relevant to this case,

Respondent funds the | oans through the sale of tax-exenpt
nort gage revenue bonds.

3. The allocation process is conpetitive because the denmand
for nortgage funds exceeds their supply. The allocation process
consi sts of several parts. Respondent's staff first conducts a
conpl eteness review. Respondent's staff assigns each application
t hat passes the conpl eteness review to an i ndependent
underwiter, which conducts a threshold check. Respondent's
staff conparatively ranks the applications that pass the
t hreshol d check, and the staff submts the rankings to
Respondent's Board of Directors. After finalizing the rankings,
the Board sends the applications within the funding range to
final credit underwiting, at which point credit underwiters

cl osely exam ne each application. The underwiters nmake fundi ng



recomendations to the Board, which accepts, rejects, or nodifies
t he recommendations in making the final funding decisions.

4. According to the 1999 Devel oper's Handbook (Handbook,
which is Joint Exhibit 1), the first event in the closing
schedule is the real estate closing. Joint Exhibit 1, p. F-3.
After the real estate closing, Respondent and other parties
negoti ate the bond prices and nortgage interest rates. The final
event in the closing schedule is the bond closing, at which point
Respondent delivers the bonds to the bond purchasers in exchange
for the bond proceeds, which Respondent lends in the formof a
nortgage | oan to the devel oper.

5. The Handbook al so reprints Chapter 67-21, Florida
Adm ni strative Code. Rule 67-21.008(12), all references to Rules
are to the Florida Adm nistrative Code, provides that the
devel oper shall, "prior to the requested date for funding,"
provi de Respondent w th, anong other things, a conmtnent for
nortgagee title insurance subject only to the standard exceptions
and evidence as to the status of liens so as to reflect only
those liens that Respondent has permtted to remain recorded
agai nst the nortgaged property.

6. At the start of the application process, Respondent
suppl i ed each prospective applicant wth the Handbook. The
Handbook |ists numerous evaluation criteria that apply to the
overal |l process by which Respondent deci des which applications to

fund. These criteria, of course, include "[e]vidence of economc



feasibility of the Devel opnment and repaynent of the loan."” Joint
Exhibit 1, p. B-3. However, this case involves only the

t hreshol d check, which is clearly both prelimnary to, and | ess
conprehensive than, final credit underwiting.

7. In a general discussion of the prelimnary reviews that
precede final credit underwiting, the Handbook warns that the
conpl eteness reviewis "quantitative" and the threshold check is
"qualitative." Joint Exhibit 1, p. E-1. The Handbook adds:
"Credit Underwiters will be | ooking at each Application for
t horoughness and quality of information." |1d.

8. Part H of the Handbook addresses credit underwiting and
identifies nine factors, such as the value of the security,
feasibility, costs, and marketability, that are part of the
"Credit Underwiting review." Although Part H nentions the
threshol d check, the text is not explicit as to whether "Credit
Underwiting review' is neant to include the threshold check.

9. A close reading of the penultinmte paragraph on page H 1
of the Handbook suggests that "Credit Underwiting review " as
used on page H 1, does not include the threshold review. This
par agr aph of the Handbook notes that devel opers may be required
to submt additional docunmentation during final credit
underwiting. As noted below in the discussion of the rules,
devel opers are prohibited from providing additional docunentation
during the threshold check. Gven this inportant distinction

bet ween these two stages in the credit-underwiting process, the



final sentence of the penultinate paragraph reveals that "Credit
Underwriting reviews" are limted to final credit underwiting.
The sentence states: "The tinme required for conpleting Credit
Underwiting reviews is directly related to the conpl et eness and
timng of subm ssion of required itens to the Credit
Underwiter." The Adm nistrative Law Judge thus determ nes that
the identification of these nine underwiting criteria stated on
page H 1 of the Handbook apply only to final credit underwiting.

10. However, the Handbook clearly addresses the threshold
check at pages H-3 and H 4. These pages list 25 itens applicable
to the threshold check. These itens include statenents of the
experience of the attorney and consultant, prelimnary plans and
specifications, a prelimnary site plan, evidence of site
control, a survey, a statenent of permtting status, evidence of
infrastructure availability and concurrency, and general
construction contracts. Anong the itens with nore direct
financial inpact are "[15-]year Pro Formas: sources and uses,
and i ncone, expense and occupancy projection; a "[c]over letter
outlining terns of financing requested"; and a "[s]yndication
commtnent letter outlining participants and the basic terns of
the agreenent, if Housing Credits are required during
construction phase."

11. Several of the rules contained in the Handbook apply to
the threshold check. Most inportantly, Rule 67-21.002(63)

defines the "threshold check” as the "required docunentation



verification and review' by the underwiter before the Board may
submt an application to final credit underwiting.

12. Rule 67-21.003(5) provides that the Board shall rank
applications that receive a "satisfactory" threshold check, but
the rule fails to specify what is necessary to earn
"satisfactory" threshold check. Rule 67-21.003(8) refers to a
"favorabl e" threshold check, but also fails to specify what is
necessary to earn a "favorable" threshold check.

13. Rule 67-21.014 explains the credit underwiting
procedures. Rule 67-21.014(1) describes the threshold check, and
Rul e 67-21.014(2) describes final credit underwiting. Rule 67-
21.014(1)(b) requires that a prerequisite to final credit
underwriting is a "positive recomendation as to conpliance with
the Threshol d Check," but the rule does not specify what is
necessary to conply with the threshold check. By contrast, Rule
67-21.014(2)(b) identifies clearly the overriding criterion of
final credit underwiting: "The Credit Underwriter shall review
t he proposed financing structure to determ ne whether the Loan is
f easi bl e. "

14. Rule 67-21.003(1) adopts by reference the application
form which al so addresses the threshold review. The front page
of the application cautions: "If the necessary backup
information is not accurately provided the Credit Underwiter
w Il not unable to process your application during the Threshold

Check." The front page of the application adds that applicants



may not suppl enent their applications during the conpl eteness
revi ew conducted by Respondent's staff or the threshold check
conducted by the underwiters.

15. Page 13 of the application states:

I11. Devel opnent Financing: Please respond
to the requested information below. Attach
and | abel the appropriate exhibits. Failure
to respond to the requested informati on and
provi de the necessary backup information wll
result in the determ nation that the
application is inconplete during the Florida
Housing's Staff Application Review If the
necessary backup information is not
accurately provided the Credit Underwiter
wi |l be unable to process your application
during the Threshold Check. Al information
must be clear and directly related to your
proposed devel opnent. No additi onal

i nformati on can be received by Florida
Housing and the Credit Underwiter during the
Appl i cation Review and Threshol d Check.

A.  Financing Cover Letter: Include a
| etter describing any antici pated sources of
financi ng ot her than Bonds for the proposed
devel opment. This letter nust include al
information avail able at the tinme of
application subm ssion (such as interest
rates and any terns associated with these
sources of financing). The letter nust also
i ncl ude how the applicant intends to fund
construction.

The letter can be found behind Exhibit

B. Sources and Uses of Funds: |nclude
sources and uses of funds consistent with all
i ntended financing. The Sources and Uses of
Funds nust be prepared in a format simlar to
t he one found behind this Application.

The Sources and Uses of Funds for the
proposed devel opnent can be found behind
Exhi bi t



C. Fifteen year incone, expense, and
occupancy projection: Include a fifteen year
I ncone, expense, and occupancy projection
consistent wth all financing conmtnents.

It nmust denonstrate that the devel opnent
nmeet s debt service coverage requirenments
based on current interest rates. Please use
a format simlar to the one found behind this

Appl i cation).

The fifteen year incone, expense and
occupancy projection can be found behind
Exhi bi t
16. The suggested forns for reporting the sources and uses
of funds and 15-year incone, expense, and occupancy projections
are contained in the Handbook. The two forns are detailed. By
contrast, the Handbook contains no suggested formfor the
financing cover letter.
17. For sources of funds, the suggested formlists
Respondent's |l oan, any tax credit equity, any deferred
devel oper's fee, and any devel oper cash, as well as "other"
sources. For uses of funds, the suggested formlists various
acqui sition costs, actual construction costs, general devel opnent
costs, financial costs, and other devel opnent costs. The 15-year
i ncone, expense, and occupancy projection formis even nore
detail ed, containing over 100 line itens.
18. Petitioner's application contains a financing cover
|l etter, sources and uses of funds, and 15-year incone, expense,
and occupancy projections.

19. Petitioner's financing cover letter states in its

entirety:



[Petitioner] (borrower) credit enhancer wll
be [ Respondent's] Guarantee Program

The borrower's antici pated source of funds
wi |l be tax-exenpt bonds through

[ Respondent ' s] Bond insurance prior to

cl osi ng.

The borrower plans to syndicate tax credits
as additional sources of funds.

The Pi nes devel opnent shall receive a Fair
Share | npact Fee contribution fromthe Gty
of Punta Gorda within the construction tinme
franme.

The Pines project "does not" anticipate other
sources of financing other than tax exenpt
bonds, tax credit funds and a fair share

i npact fee contribution.

We appreciate your consideration in this
matter.

20. Petitioner used the suggested formfor sources and uses
of funds. For sources of funds, Petitioner's conpleted form
shows $12, 375,800 from Respondent's | oan; $7, 400,000 fromtax
credit equity; $1,299,266 fromthe deferral of the devel oper fee;
$347,904 from devel oper cash; and $559,800 from Charlotte County
in the formof an inpact-fee contribution. For uses of funds,
Petitioner's conmpleted formshows a total of $21,982,770.

21. Petitioner's application also included a letter dated
January 19, 1999, from M dl and Equity Corporation to Petitioner.
The letter constitutes a firmcommtment fromMdland Equity to
purchase the project's tax credits, through the purchase of

partnership interests, in three installnents of $4, 440, 000,
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$1, 480, 000, and $1, 480, 000, respectively. The letter describes
the due dates of the installnents as foll ows:

First Installnent: At the later of: (i)
adm ssion of the Investnent Partnership to
the Operating Partnership; or (ii) closing of
the construction | oan and Project |and

acqui sition;

Second Installnment: Wthin thirty (30) days
of the later of: (i) conpletion of the
Project; or (ii) receipt by the |Investnent
Part nership of the cost and credit
certification fromthe independent
account ant s.

Third Installnment: Wthin thirty (30) days
of the later of: (i) closing of the
permanent |oan; or (ii) receipt of the Form
8609; or (iii) 90% physi cal occupancy for
ninety (90) consecutive days; or (iv) 1.10
Debt Service Coverage for ninety (90) days.

22. The commtnent letter el aborates:

Wth respect to the Second Install nment,
conpletion of the Project shall nean receipt
of permanent certificates of occupancy or
tenporary certificates of occupancy with
conditions/requirenments for receiving the
permanent certificates satisfactory to the

| nvest nent Part nership.

23. Petitioner's application contained a copy of an
agreenent between Petitioner, as owner, and a general contractor.
The contract is for $13,328,435 and calls for the paynent of 95
percent of the total contract price upon the substanti al
conpl etion of work. The value of the five percent retainage is
t hus $666, 421. Substantial conpletion is the date on which the
Bui | di ng Departnent issues a certificate of occupancy for each

bui | di ng.

11



24. City of Punta Gorda Ordinance 946-89 provides that a
| andowner shall pay inpact fees. The ordinance authorizes
| andowners to pay the inpact fee not later than the issuance of a
certificate of occupancy.

25. In conducting the threshold check, the underwiter
conpleted a "threshold review checklist.” This formstates that

the "threshold check” is the "review and verification of this

information by the Credit Underwriter . . .." The form adds:
"The following itens nust be satisfactorily addressed.” In
expl anation, the formstates: "'Satisfactory' neans that the

Applicant has nmet the m ninmumthreshold requirenents pursuant to
the Application but the items will be further reviewed and
anal yzed during Final Credit Underwiting."

26. The underwriter noted that Petitioner's application
satisfied each of the 25 itens required on pages H3 and H 4 of
t he Handbook, except for the cover letter outlining the terns of
the requested financing. As for this item the underwiter
noted: "The financing cover |etter does not explain howthe
construction period wll be funded. Based on the other
information in the application, [the underwiter] calculates a
$1, 375,546 construction period funding gap."

27. In determning that Petitioner's application contained
a construction period financing gap, the underwiter constructed

a table entitled "Construction Period Fundi ng Anal ysis."
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28. For uses of funds, the underwiter inserted $21, 982, 770
for total devel opnent costs. The underwriter obtained this
figure fromthe uses and sources of funds that acconpani ed
Petitioner's application.

29. For "construction sources of funds," the underwriter
listed six itens totaling $20, 607,224, |eaving a "construction
fundi ng gap" of $1,375,545. The six itenms were Respondent's | oan
of $12,375,800; the first installment of $4,440,000 fromthe
syndi cator of the tax credits; the deferred devel oper fee of
$1, 299, 288; devel oper cash of $347,904; Charlotte County's inpact
fee contribution of $559,800; and an additional devel oper fee
avail able for deferral of $1,584,454. As to the failure to
include the second installnment, the underwiter noted that the
"second capital contribution is not paid until both construction
and the final cost certification are conplete.™

30. This was the first tinme that Respondent required a
threshold check in the Program Respondent arranged for several
underwiters to conduct threshold checks. The underwiter who
performed the threshold check of Petitioner's application
testified at the hearing. H's testinony was credi ble and
established himas a capable credit underwiter wth experience
in projects of the type proposed in Petitioner's application.

31. However, the underwiter was |limted in his ability to
explain the source of the requirenents of the threshold check.

Rat her than rely on the avail abl e docunentati on, he expl ai ned

13



that he relied on conversations with Respondent's staff and
nostly conmmon sense. As noted below, there is good reason why
the underwiter did not rely on docunentation of the contents of
t he threshol d check

32. The underwriter did not clearly explain the objective
of the threshold review, again understandably. However, he
explained in detail his reasoning in determ ning that
Petitioner's application left a construction-period financing gap
of $1.375 mllion. He was not asked how this analysis differs
fromthe construction financing analysis that presumably is part
of final credit underwiting, but the available record permts no
finding of such a difference.

33. After examning the record, the Adm nistrative Law
Judge is unable to define adequately the scope of review entailed
by the threshold review. Cearly, the threshold review requires
nore than the conpl eteness review, but less than final credit
underwiting. Although it is inpossible to specify nuch nore
about what the threshold reviewrequires, it is possible to find
that nothing in this record infornmed Petitioner that its
application woul d undergo a construction-period financing
anal ysis, of the type perfornmed by the underwiter in this case,
during the threshold check, rather than during final credit
underwri ting.

34. The finding that the analysis that resulted in the

rejection of Petitioner's application exceeded the scope of the
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t hreshol d check elimnates the necessity of findings concerning
Petitioner's challenge to the conclusions of the underwiter who
performed this anal ysis.

35. In light of the adverse finding on the scope of the
t hreshol d check, Respondent would argue in the alternative that
this Recomended Order should proceed to anal yze the concl usi ons
of the underwriter in the construction-period financing analysis.

36. However, the record does not permt a finding that
Petitioner's application does or does not provide adequate
assurance that Petitioner would be able to deliver a lien-free
project at the bond/nortgage closing, as is Petitioner's clear
obligation. There are sone conplicated timng questions in terns
of projecting, relative to the bond closing, the receipt of the
second installnment fromthe tax-credit syndicator, the paynent of
all of the inpact fees, and the paynent of the retainage all owed
under the general contractor's contract. The second install nent
al one would elimnate the gap found by the underwiter, as woul d
the inpact fees and retai nage together.

37. The inability to make this finding at this tine
reinforces the prematurity of the analysis conducted by the
underwiter. The process permts the devel oper to add new or
explanatory information during final credit underwiting, but not
the threshold check. A process as conplicated and inportant as
mat chi ng, prior to bond/ nortgage cl osing, sources and uses of

funds should be deferred until the stage in the process--i.e.,
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final credit underwiting--at which the underwiter can obtain
additional information fromthe developer. Gven the state of
the present record, this process nmust await final credit
underwriting because nothing adequately infornmed Petitioner that
his application would be subjected to construction-period
financing analysis during the threshold check.

38. The 1999 allocation cycle is nearly conplete. 1In
August 1999, the Board reviewed the underwiters' funding
recomrendati ons and ordered the allocation of $162 mllion in
nort gage funds, which, when added to a $5 million carryover from
1998, results in a total allocation of $167 mllion. Respondent
has allocated all of this anobunt, except for about $8 or $9
mllion.

39. However, the projects that have al ready been all ocated
funds nmust cl ose by Septenber 30, 1999, or the funds revert to
the state pool, from which Respondent nay make additi onal
allocations at its Novenber 1999 neeting. |If nortgage funds
becone avail abl e due to uncl osed deals, the Board wll| reconsider
approximately 10 to 12 applications that were not initially
funded, but which passed the threshold check. If Respondent
issues a final order consistent with this Recormmended Order
Respondent's Board woul d rank Petitioner's application anong
t hese unfunded 10 to 12 applications.

40. It is unclear whether the 10 to 12 renui ni ng

applications have al ready undergone final credit underwiting.
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Clearly, Petitioner's application has not yet undergone fi nal
credit underwiting. The construction-period financing issues
prematurely raised during the threshold check nonethel ess require
analysis during final credit underwiting. |If the other 10 to 12
applications have al ready undergone final credit underwiting,
and given the imm nent year-end deadline on the 1999 all ocati on,
Respondent shoul d consider allowi ng Petitioner, at its financial
risk, to apply for final credit underwiting, prior to the
Novenber 1999 neeting at which Respondent's Board wi ||l consider
this Recommended Order

CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
420.504(2), Florida Statutes. (Al references to Sections are to
Florida Statutes.)

42. As the applicant, Petitioner bears the burden of proof.

Departnment of Transportation v. J. W C. Conpany, Inc., 396 So

2d 778 (Fla. 1st DCA 1981).

43. Section 420.58(1) authorizes Respondent to adopt rul es
for the evaluation and conpetitive ranking of applications for
f undi ng.

44. Petitioner has proved that Respondent inproperly
rejected Petitioner's application during the threshold check.
Respondent has descri bed the threshold check in several rules,

i ncluding the application form and the Handbook, but has not
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sufficiently described the threshold check so as to allow an
underwiter performng a threshold check to conduct a
construction-period financing analysis of the type that resulted
in the rejection of Petitioner's application during the threshold
check.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Fl orida Housing Fi nance Corporation
enter a final order determ ning that Petitioner's application has
passed the threshold check, directing that Respondent incorporate
any additional information obtained by any additional review
process undertaken pursuant to the recommendati on contained in
Par agr aph 40 above, and directing that (subject to the outcone of
final credit underwiting) Respondent reconsider Petitioner's
application anong the 10 to 12 renmmai ning applications for any
nortgage funds that remain in the Program after the Septenber 30,
1999, closing deadline passes.

DONE AND ENTERED this 16th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl . us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of Septenber, 1999.

COPI ES FURNI SHED

Brad Baker, Executive Director

Fl ori da Housi ng Fi nance Cor poration
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32399-1329

Stephen M Donel an, General Counse

Fl ori da Housi ng Fi nance Cor poration
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32399-1329

Robert S. Cohen

Robert S. Cohen, P. A

1435 East Pi ednont Drive
Suite 201-B

Tal | ahassee, Florida 32312

Maur een McCart hy Daught on
Nabors, G blin & N ckerson, P.A
Post O fice Box 11008

Tal | ahassee, Florida 32302-1008

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recormended Order nust be filed with the agency that wl|
issue the final order in this case.
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